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Honorable Charles W. Johnson
Washington State Supreme Court
PO Box 40929

Oiympia, WA 98504-0929
Sent via e-mail to supreme@courts.wa.gov

Re: Comment on Proposed Amendment to CJC Rule 2.9

Dear Justice Johnson:

The undersigned Superior Court Judges respectfully submit this letter in opposition to the
proposed amendment to Rule 2.9 of the Code of Judicial Conduct ("CJC").' While we share the
motivations and goals articulated by proponents of the proposed amendment, we oppose tte
proposed amendment, because (1) current law authorizing the conduct referenced in juvenile
cases renders the proposed amendment unnecessary, (2) simple organization changes within a
court can address the concerns raised regarding adult felony cases while better serving the
interests of defendants pretrial, and (3) the language of the proposed amendment goes well
beyond its articulated purpose and effectively nullifies CJC 2.9 in the process. Given these
concerns we propose that the Court either (1) do nothing, (2) add a comment to Rule 2,9 making
It explicitly clear that the operations identified in juvenile cases do not violate the rule because

than ̂ cH^he ?ir workgroup to more carefully study this issue rathertnan amend the CJC on an expedited basis without a hearing.

Juvenile Laws Render The Prono.sed Amendment Unnecessary

We share the proponents' recognition of the importance of risk assessments and screening
interviews in furthering "the strong policy of keeping alleged juvenile offenders in the
community, educing Ae use of detention and eliminating the racial disproportionality among
detained youth_ OR 9 Cover Sheet to Proposed Amendment ("Cover Sheet"). We disagree
however, that Ethics Opinion 18-04 "jeopardizes that policy by preventing a judge from
obtaining initial screening information that informs the level of risk associated with release
before the first scheduled court appearance or longer." Cover Sheet. The Opinion makes no
leference to juvenile probation departments. Rather, the Opinion expressly recognizes that CJC

' The signatories to this letter submit this letter on their own behalf and not on behalf of their
courts or any committees on which they serve.
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2 9 permits ex parte communications that are "expressly authoriyed bv law " On 1S na a

Given the language of CJC 2.9, Ethics Opinion 18-04, and Title 13 of the Revised Code of
as the impoitant functions the proponents seek to continue performing are already

permitted without the need for the proposed amendment. Should there be any ambiauitv
regarding that conclusion, a comment could be added to CJC 2.9 specific to these stStutOTily
th C^ dt, not warrant chan^the Code of Judicial Conduct itself, given the magnitude and potential consequence's of suci an

.Changing the Structure of Pretrial Services Addresse.s Adult ffdonv

It is not clear whether an additional motivation underlying the proposed amendment is to
overturn Ethics Opinion 18-04. This would pennit court staff to dLctly commun^
defendants in adult felony cases before they are represented to perform risk assessments
necessary to make important decisions regarding pretrial release under CrR 3.2. We recognize
the importance and necessity of obtaining such information to meet the many different neJds in
hat setting. However, we oppose amending CJC 2.9 to permit the Court, throughTs
to engage in those communications. us own start,

Decisions concerning the conditions of pretrial release for a criminal defendant facing felony
harges are among the most sigmticant decisions in the lifespan of a criminal case ̂  A criminal

defendant who is held m custody while awaiting trial may lose their employment and housing
may face pressure to plead guilty, and may have other significant, adverse consequences while
the presumption ol innocence still applies. As a result, it is critically important that courts

tot^k'thrr'iZ'd'Smi^^ conditions of pretrial release have the best information possibleto make the right decision. This may require communication between a defendant and nretrial
emces stall to col ect information that may relied upon in performing a risk asTes^ent a ui

relies upon m establishing the conditions of pretrial release.

But these communications may occur before a defendant is represented by an attorney or is
vised by the Court of his or her rights. These communications can be of a highly sensitive

r® d^elendanf s drug use, court involvement, source of income, relationshipswith others who may be engaged in criminal activity, and more. What a defendant says in this
setting may have an immediate impact on whether they are released pretrial, and could have

not'bJ f they say anything self-incriminating. Courts, through staff, should
and pi ® ^'^"^^^^'■s^tions in a setting that is off the record without counsel presentand Ethics Opinion 18-04 correctly recognizes that Courts cannot do so.

This does not mean, however, that these conversations cannot or should not happen at allRather, it is a quejion of who should be communicating with defendants in that setting
as stSf t"o^ldIl employed Pretrial Services SpecialistsAfte^hP rn. f "sh assessments, and perform pretidal supervision,ourt grew concerned about the ethical implications of having court staff perform this

non-felony cases are equally important, but those cases do not raise the sameJ  lal ethics concerns, Op. 18-04 at 6, and thus we do not address them in this letter.
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work, hese functions were reorganized into a small, separate county agency. Thurston County
re rial Services Department now has a director and four employees who perform this work and

board that includes representatives from the Prosecutor's Office
ubhe Defense, Public Health and Social Services, the County Commissioners, Superior Court

HfrlSo " H ^ staff performing this work is no longer subject to a judge's 'eetion and control, removing the CJC 2.9 concerns. Additionally, by having a diverse
governing board that includes representation from Public Defense, Thurston County makes sure
that the practices and procedures employed by Pretrial Services appropriately addresses any
eoncerns presented by the inherent nature of these pretrial communications.

TW f "0^ ̂be only one that could accomplish these goals.'  functions could be performed by an employee housed within a county's public defenseoffice 01 elsewhere. The conclusion remains the same, however: any ethical eoncerns raised by

structure of ̂  'Th u u changing the reportingstructuie of the staff mvolved, which presents an opportunity to better protect the rights of the
defendants involved in the process.

The Language of the Proposed Amendment Nullifies tho RhIp

for the above-stated reasons, we do not believe that any proposed amendment to CJC 2 9 is
necessary or appropriate. Even if that were not the case, however, the language of the proposed
amendment goes well beyond its stated puipose and, in effect, nullifies the rule as a result.

The proposed amendment alters the rule by deleting the prior language in CJC 2.9 rA)f 1) and
replacing it with the following:

circumstances require and subject to the limitations in paragraphs (A)(1)(a) and
( XD(b), ex parte communication is permitted: . . . in criminal and civil matters, to make

odylf:"^ matters as [(list of examples)]. Such ex parte communication is permitted
(a). . .

(emphasis added).

While CJC 2.9 currently has a narrow list of circumstances where ex parte communications may
be appropriate, the proposed amendment undoes that by stating that they may be appropriate in
any case ("in criminal and civil matters" (i.e., in all cases)) for any matter ("such matters as
(I.e., a non-exclusive and non-exhaustive list)). The primaiy concern articulated by the
proponents is the context of juvenile cases. If that is the concern, then any amendment should be
imited to that concern. The proposed language, however, opens up any circumstance in all cases
to potential ex parte communications. This is problematic for readily apparent reasons and
leaves the amendment open to being the cause of unintended consequences. If the Court decides
t at any amendment is appropriate, we urge that the amendment be narrowly tailored to the
concerns regarding juvenile cases motivating that amendment.

The Code of Judicial Conduct is the Wellspring of the Judiciary's Authority

The judiciary plays an essential role in our democracy. We have the privilege of that role and
authority because we are independent, apolitical, and have a steadfast dedication to ensuring the
rights of each person who appears before us. A critical tool to ensure that we are conducting
ourselves in a manner deserving of that important role is the Code of Judicial Conduct.



We respectfully request that the Court not adopt the proposed amendment. If the Court
disagrees, we suggest that the Court only amend CJC ? 9 hv aHftinrr q -r •

existing law expressly authorizes the co™unMi?afiSrenr^^^^^^^^^
rhTO^f am'I?" » T'l'sroup to carefully study the issue and recommend wliathe part of Leh a^oTkgroup ■ ' «P
Thank you for your time and careful attention to this important issue.

Sincerely,

w-eJ
Judge Jmes Bi:Jixon
Thurston County Superior Court
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ton County Superior Court
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Cowiitz County Superior Court
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Tracy, Mary

From: OFFICE RECEPTIONIST, CLERK

Sent: Monday, December 24, 2018 1:47 PM

To: Tracy, Mary

Subject: FW: Comment on Proposed Amendment to CJC Rule 2.9
Attachments: CJCComment.pdf

From: Judge Chris Lanese [mailto:chris.lanese@co.thurston.wa.us]
Sent: Monday, December 24, 2018 1:44 PM

To: OFFICE RECEPTIONIST, CLERK <SUPREME@COURTS.WA.GOV>

Subject: Comment on Proposed Amendment to CJC Rule 2.9

Attached please find a comment from Cowlitz County Superior Court Judge Michael Evans and Thurston County Superior
Court Judges James Dixon, Chris Lanese, Carol Murphy, Erik D. Price, and John C. Sklnder on the proposal to amend Code
of Judicial Conduct Rule 2.9.

Judge Chris Lanese

Thurston County Superior Court

Notice: Ail email sent to this address will be received by the Thurston County email system and may be subject to
disclosure under applicable law and General Rule 31.1 and to archiving and review.


